CTC'’s view on bad driving

working for cycling

CTC’s Views on Bad Driving

CTC is developing its campaigning policies on bad driving and the evidence we
STOP gather from Stop SMIDSY will help inform them. www.stop-smidsy.org.uk

The following summarises our current views on bad driving, covering:

WWW.STOP-SMIDSY.ORG.UK

The legal framework

The police

Prosecution

The courts and sentencing

Exceeding the speed limit, driving whilst impaired, driving without
entitlement

CTC believes that:

- All road users have a duty to share the roads responsibly, with regard for the law and for
the safety and comfort of others.
Bad driving can endanger and intimidate all road users, not just those who walk and
cycle. However, the latter are far more likely to be hurt or killed in collisions with motor
vehicles, whilst posing far less threat to others.
The majority of drivers are considerate towards cyclists and pedestrians and do not
intentionally put them at risk. However, where bad driving does occur the law often fails
to respond adequately. Currently injuries to cyclists rarely lead to prosecution of the
driver involved and, when they do, the accused often appears to ‘escape lightly’.
Cycling and walking are environmentally sustainable and healthy activities. They need to
be encouraged by tackling the deterrent of bad driving through an improved legal
framework and more effective enforcement.
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THE LEGAL FRAMEWORK

3 Background
wsorsmooreo MOSt road traffic offences are defined by the Road Traffic Act 1988 (RTA), as amended by
the RTA 1991 and by the Road Safety Act 2006 (RSA).

The main change in the RSA 2006 was the new offence of ‘Causing Death by Careless Driving’, which
came into effect in August 2008.

Note: the two RTAs apply to England, Wales and Scotland, but not to Northern Ireland. The RSA 2006
applies to the whole of the UK (England, Wales, Scotland and Northern Ireland).

Careless’ or ‘dangerous’ driving?

Of all activities regularly undertaken by ordinary citizens, driving a motor vehicle is the one
situation where normally law-abiding people can easily put the lives and safety of their fellow human
beings at risk.

Looking but failing to see a cyclist at a junction or overtaking a cyclist too closely is inherently
dangerous and should be recognised as such by the legal system, whether it was intentional or not
and however serious the consequences are.

It is, however, common for drivers to be convicted of ‘careless’ driving where it would appear, at
least from the published description, that most people would describe the standard of driving as

‘dangerous’.
Legal Definitions

Dangerous The driving:-

Driving “...falls far below what would be expected of a competent and
careful driver, and it would be obvious to a competent and
careful driver that driving in that way would be dangerous.”
“[...] “dangerous” refers to danger either of injury to any
person or of serious damage to property;”

Source: Road Traffic Act 1988, as amended by the Road Traffic Act 1991. Section 2A.
www.opsi.gov.uk/acts/acts1991/ukpga 19910040 en 2#ptl-pbl-l1gl

Careless/ Careless driving is driving that:-

Inconsiderat “falls below what would be expected of a competent and

e Driving careful driver.”

A driver is regarded as driving without reasonable consideration for
other persons
“only if those persons are inconvenienced by his driving”.

Source: Road Traffic Act 1988. Section 3ZA, as amended by the Road Safety Act
2006. www.opsi.gov.uk/acts/acts2006/ukpga 20060049 en_ 4#pb9-11g30

See also: the Crown Prosecution Service’s Policy for prosecuting cases of bad driving
for further details on applicable legislation:
www.cps.gov.uk/publications/prosecution/pbd policy.html# 10
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This might happen for a number of reasons, including:

Prosecutors’ tendency to decide between ‘dangerous’ and ‘careless’ charges by considering
whether the offence involved wilful risk-taking or a simple lapse of attention, i.e. they take into
account the driver’'s state of mind. While it is perfectly reasonable to reflect this in the sentencing,
legal guidelines® state that the driver's state of mind should not, in fact, have a bearing on the
charges brought.

The fact that most prosecutors and jurors are drivers themselves, not necessarily competent or
careful ones, with their own subjective concept of what sub-standard driving means. As such, they
tend to identify with the motorist, play safe and, when presented with a choice between ‘dangerous’
and ‘careless’ charges, may lean too much towards the latter, even if it is clear that the driving in
question caused foreseeable danger. The risk is, therefore, that prosecutors feel more confident
about securing convictions for the lesser ‘careless’ charge from the courts.

The marked discrepancy between the maximum sentences available for cases of dangerous
driving where someone is killed and cases where no death happens to result (but including those
where someone is maimed). There is a huge, 12-year gap, even though the driving in question
may have been just as bad. This sends out the message that the outcome of bad driving is far
more important in law than the act of bad driving itself.

The Road Safety Act 2006 introduced the offence of ‘causing death by careless driving'. It is too
early to tell what the effect of this will be, but CTC shares concern that it may make things worse
by giving prosecutors an alternative to the existing, more serious ‘causing death by dangerous
driving’ charge, which they may (or should) have used previously and more appropriately.

CTC believes that:

- The framework of ‘bad driving’ offences and sentencing should be fundamentally overhauled
to reflect the unacceptability of endangering and intimidating other road users. Sentences
should reflect the potential severity (not just the actual outcomes) of such offences, but with
a much greater emphasis on long driving bans, re-testing and community-based sanctions
such as restorative justice.

CTC believes that the statutory framework of bad dr  iving offences needs to be reviewed
with two key aims in mind:
To relate sentencing more closely to the standard of driving rather than the outcome.
To remove the implication that driving that causes danger can be dismissed as mere
‘carelessness’
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THE POLICE

Traffic policing levels
wmsermmanenc ROAM traffic policing is known to be highly effective both in reducing the threat of bad
driving and in tackling crime more generally.

Despite this, the number of traffic police officers in England and Wales fell by 19% between 1998/9
and 2007/8%, even though the police force as a whole grew by 12%°. The proportion of police
officers primarily allocated to traffic policing fell from 6.3% to 4.5% over this period. Clearly, many
individual police forces still regard traffic policing as a low priority.

More traffic police — the benefits
More prosecutions for bad driving : more resources would improve the capacity of police
forces to detect and investigate acts of dangerous driving and to bring successful prosecutions.

More reporting: greater reassurance that the police have the capacity and thus more time to
look into road traffic collisions and ‘near misses’ involving cyclists, might make the former more
willing to file detailed reports and the latter more inclined to report them in the first place.

More data on ‘near misses’: ‘Signals Passed at Danger’ on the railways and ‘near-misses’ in
the air are thoroughly investigated and their frequency monitored — but police mostly ignore close
shaves on the road when brought to their attention. This not only undermines legal actions against
dangerous drivers, but also means that data collection on reported sources of danger is not as
comprehensive as it might be.

More 20 mph: many police forces are reluctant to support widespread 20 mph limits because
they feel they don't have the capacity to enforce them, particularly if the scheme is not ‘self-
enforcing’ (i.e. by costly physical traffic calming measures — which councils are consequently often
reluctant to install). Again, more traffic police would facilitate the introduction of 20 mph, another
way to encourage walking and cycling.

More crime detection: it would be in the police’s own interest to strengthen traffic policing
because it would probably help them catch offenders committing other, non-motoring crimes — as,
in fact, they themselves realise.*
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The Police and Charging

The police have more discretion over what to do about road traffic offences than they have over
other types of crime. For most non-driving offences it is not the police, but the Crown Prosecution
Service (CPS) that decides on charging; but, with certain exceptions, the police are responsible for
determining the charge for “...any offence under the Road Traffic Acts or any other offence arising
from the presence of a motor vehicle, trailer, or pedal cycle on a road or other public place.” ® This
means that they may filter out many collision reports and little or no action ensues.

Generally speaking, the circumstances in which the police do have to pass on the case include
those where there is “an allegation of dangerous driving” (although it's not clear from the applicable
guidance who decides this); if someone has died; or if the offender has been driving whilst
disqualified (and won’t admit it) and/or whilst unfit from drink/drugs.

CTC believes that:
The Home Office and police should prioritise road traffic policing far more highly.

CTC believes that the police should:
- Attend the scene of a road traffic incident
Take statements
Gather evidence from other witnesses
Investigate cases that result in injury as seriously as those that result in death
Take ‘near misses’ more seriously, as far as practicable
Charge/investigate motorists who fail to stop with ‘leaving the scene of the accident’
Pass more cases of bad driving to the Crown Prosecution Service

PROSECUTION

In England and Wales, the Crown Prosecution Service (CPS) prosecutes criminal

cases investigated by the police (www.cps.gov.uk). In Scotland, this is the

responsibility of the Crown Office and Procurator Fiscal Service (www.copfs.gov.uk).
As previously noted, it appears that prosecutors regularly opt for ‘careless’ charges when
‘dangerous’ charges would seem to be justified, and in many cases they fail to press charges at all.

CTC believes that the CPS needs to:
Be more willing to prosecute for ‘dangerous’ driving offences where the driving caused
obviously foreseeable danger in accordance with current statute and case law (see ‘legal
framework’ above)

Shift the focus of its understanding of danger from the driver’s intentions to their actual
behaviour

Stop prosecuting in the lower courts when death or very serious injury has occurred
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THE COURTS AND SENTENCING

Court Structure
There are a number of different courts at different levels empowered to try cases of
bad driving and/or hear appeals.

Sentencing Guidelines Council (SGC)

SGC (www.sentencing-guidelines.gov.uk/) issues sentencing guidelines to assist all courts in
England and Wales, to help encourage consistent sentencing. It is advised by the Sentencing
Advisory Panel (SAP).

CTC believes that the courts should not:
Misdirect juries on the definitions of careless and dangerous driving (in criminal cases)
Let drivers off driving bans on the basis of pleas of ‘hardship’
Pass sentences that demean the victim who may have been killed or seriously injured
Indulge in ‘victim-blaming’ when directing juries or making judgements (‘contributory
negligence’ — e.g. where a judge reckons that a helmetless cyclist, or one who is wearing
dark clothing, is partly responsible for his/her own injuries - plays a part in downgrading,
sentencing, acquittal and lower insurance payouts)

Prison, disqualification and re-tests

There is legitimate concern over whether people who are not generally a danger to society should
be locked up. In the case of driving offences, therefore, it makes sense to reserve imprisonment for
the most serious examples of ‘dangerous driving’ and for those who break driving bans, or who
otherwise show repeated contempt for the rules on entitlement to drive

Disqualification is an appropriate alternative to imprisonment because it should, in theory, reduce
the chance of the offending driver jeopardising other road users. It is also a particularly potent
penalty for people who make their living from driving.

CTC believes that
Custodial sentences should be reserved for the most serious examples of ‘dangerous
driving’ and for those who break driving bans, or who otherwise show repeated contempt
for the rules on entitlement to drive.
The Sentencing Guidelines Council should make much greater use of driving bans (see
sentencing framework below)
Where a driving ban is imposed it must outlast any concurrent custodial sentence.
Offenders should not be let off driving bans on pleas of hardship or need (e.g. ‘need’ to
drive children to school).
It should be mandatory for disqualified drivers to undergo remedial training and re-testing
before regaining their licence.
Disqualified drivers should be required to undergo remedial training and re-testing.
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Non-custodial alternatives

In addition to disqualification, there are a number of alternatives to prison that, if appropriately
used, may be more effective sanctions for drivers whose infringements are not obviously malign or
repeat offences.

CTC'’s view on other sentences/penalties

Fixed Penalty Notices (FPNs)
FPNs provide the police with a significant and instantaneous penalty that also helps
alleviate their bureaucratic burden. If they are issued for minor instances of ‘careless’
driving (as proposed in the Government’'s Road Safety Compliance Consultation), they may
serve as a deterrent to bad driving more generally.

However, FPNs should be used with caution, principally as it could lead to yet more
‘dangerous’ driving acts being penalised as ‘careless’. Clear guidance on their application
is essential, and they should not be issued where injury has occurred or where there is
evidence of a potentially dangerous ‘near miss’. These should be investigated for possible
dangerous driving charges and passed through the court system where more serious
penalties are available.

Driver improvement courses/Speed awareness courses/  restorative justice
Course targeted at the offending behaviour may have role to play for first time offenders. In
particular, the option of allowing bad drivers to avoid punishment and instead meet the victims
of road crashes may have some impact on them (i.e. along the lines of ‘restorative justice’).

Penalties that target the offending behaviour
ASBOs, curfews and electronic tagging are effective penalties for certain infringements of the
law because they can be used to target an offenders’ opportunity to indulge in the offensive
behaviour in question. ASBOs, for example, can be used to prevent a drink/driver from driving
in the evening, whilst allowing them to drive during working hours.

Community Sentencing
In some cases, it may be appropriate for a court to sentence a convicted offender to unpaid
community service of some kind (e.g. collecting litter, helping charities, removing graffiti, etc).

Confiscation and crushing of vehicles
The police already have the powers to crush uninsured cars that are being driven. While not
always appropriate, this may also be a suitable option to penalise drivers subject to long
driving bans.
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EXCEEDING THE SPEED LIMIT, DRIVING WHILST IMPAIRED,
DRIVING WITHOUT ENTITLEMENT

Exceeding the speed limit

The ubiquity of speeding has done much to create the hostile and unwelcoming road conditions
that put people off cycling. In recent years speed camera partnerships and various other initiatives
at local and national level have attempted to tackle the issue with automatic enforcement and anti-
speeding campaigns. This has met with some undoubted success.

However, there remains a lack of awareness amongst drivers about the extent to which higher
speeds increase the risk of killing someone.

In 2008, the police reported that ‘exceeding the speed limit’ and/or ‘travelling too fast for conditions’
were responsible for 28% of fatal incidents on the roads in Great Britain (609 out of 2170)°. Note:
these figures come from STATS 19 forms, which are completed by the police very soon after a
crash, so they do not rely on a thorough investigation.

CTC believes that
- Fines, the most common penalty for exceeding the speed limit, are too low to have any

significant impact on driver behaviour
Extreme speed (e.g. 20mph+ over the limit) should be treated in the first instance as
‘dangerous’ driving
There should be no margin above the stated speed limit at which a driver avoids penalty.
There should be no difference between the law and the speed at which prosecution
begins.
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Drink/Drug Driving

Drink driving has been singled out as a particularly unacceptable offence, a message promoted for
around 40 years by public information campaigns. Penalties range from up to 6 months in prison, a
fine of up to £5000, and a minimum of 12 months' disqualification (3 years for a second offence within
10 years); and there is a tough sentence (maximum 14 years) for ‘careless driving’ that kills someone if
the driver is drunk or under the influence of drugs at the time.

The Department for Transport estimates that in 2008 there were 380 ‘drink drive’ fatalities and
1280 serious casualties.” The Parliamentary Advisory Council for Transport Safety (PACTS) has
estimated that lowering the drink drive limit from 80 milligrammes (mg) of alcohol per 100 millilitres
(ml) of blood (80mg/100ml), to 0.5mg/100ml would save around 65 lives a year.?

At the moment, it is an offence to drive whilst unfit through drugs®, and the penalties are the same
as they are for drink driving. The Government is currently considering creating a new offence for
driving with an illicit substance in the body, for drugs that are known to be impairing.

CTC view

Drink driving

- The drink drive limit should be lowered from 0.8mg/100ml to not more than 0.5mg/100ml,
in line with most European countries. For novice drivers, no drinking before driving should
be acceptable.
We support the use of targeted checkpoints to test for drink driving offences, but also
believe the police should be given more freedom to carry out random breath testing.
Alcohol interlocks should be fitted in offenders’ vehicles. If this proves successful, the
measure should be extended.

Drug driving

- Any redefinition of the offence or standards for drug-related driving offences should relate
to actual impairment to avoid confusion over the illegality of certain drugs.
Any new offence should apply to all drugs that impair the ability to drive, legal or otherwise.
The incapacity associated with legal prescription drugs may be an important area of
concern which has so far escaped attention.
Further testing for drug driving would help establish whether or not it is primarily an issue of
road safety

Mobile phone use (talking/texting); other in-car di stractions

The use of a hand-held mobile phone (or similar hand-held device) whilst driving became illegal on
1st December 2003. If a driver has to hold the phone in order to send text messages, or to access
the Internet etc, the activity is likewise illegal whilst driving (pushing the buttons of ‘hands-free’
phone is not prohibited, provided the device is not held in the hand, i.e. it has to be in a cradle).

Since February 2007, offenders are issued with three penalty points plus a fine of £60. Drivers can
be taken to court if a police officer thinks an FPN is inadequate. If this happens, the fine will
probably be larger and disqualification is possible. These offences apply if the driver is seen using
a phone, whether or not an incident results. If the driving is bad, or if there is a crash while the
phone is being used, drivers can be prosecuted for careless driving, dangerous driving or, if
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someone is killed, for causing death by careless or dangerous driving.

A study from the Transport Research Laboratory (2002)™ found that certain aspects of driving
performance are impaired more by using a phone than by having a blood alcohol level at the
current legal limit. This impairment is largely due to the mental distraction of the conversation,
rather that to the physical distraction of handling the phone itself. Hence the degree of impairment
is no different for hands-free compared with hand-held mobiles.

Research shows that drivers are four times more likely to have a crash when using a mobile
phone.**

According to official police reports, there were 16 fatal crashes in which using a mobile phone was
a contributory factor in 2008 (once again, these figures come from STATS 19 forms completed by
the police soon after the incident — they may not reflect the situation accurately).

CTC view:

- Given the body of research supporting the argument that hands-free mobile phone use is as
distracting as using a hand-held device whilst driving, we believe that the use of the former at
the wheel should be outlawed too.

More research has been carried out on mobile phones that on any other distractions, but
police need to take other distractions more seriously where there is evidence to suggest that
it led to driving behaviour that endangered other road users (e.g. tuning the radio,
programming sat navs etc.)
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Driving without entitlement

‘Driving without entitlement’ refers to the offences of driving without a valid licence, insurance or
vehicle registration. These are serious issues because they undermine the established licensing
and registration system that is designed to maintain driving and vehicle standards, and the ability
of injured victims to obtain compensation.

Unlicensed and uninsured drivers are also significantly more likely to be involved in road crashes
and to flout traffic law:

a report for the DfT estimated that the risk of crash involvement for unlicenced drivers could
range between 2.7 to 8.9 times greater than that for all drivers.™

the same report found that ‘driving while disqualified was associated with a ‘weightier’ motoring
offence record (more occasions in court, more convictions and more disqualifications), was
associated with a criminal record, and with individuals who were first convicted of a motoring
offence before the age of 21.

CTC view
Any driver convicted of a bad driving offence whilst unlicensed or disqualified should
receive a custodial sentence.

The information in this briefing has been prepared to guide readers on CTC's campaigning
policies. To the best of our knowledge and belief, the legal information we have given is correct at
the time of writing, but if you need legal help for any reason, you are advised to seek the advice of
qualified experts.

Your understanding is that the intentionality or otherwise of the bad driving is not relevant to distinguishing ‘dangerous’

from ‘careless’ driving. The Road Traffic Act 1991, which replaced ‘reckless’ with ‘dangerous’ driving, removed all trace

of ‘mens rea’ (‘guilty mind’, or criminal intent of an action) from the offence. It follows that we do not believe that the

absence of intention, e.g. a ‘momentary lapse of attention’ or a ‘single misjudgement’ is in any way an indication that the

driving was ‘careless’ rather than ‘dangerous’.

2 Hansard. 215 Oct 2008, Column 286-288W. See:

www.publications.parliament.uk/pa/cm200708/cmhansrd/cm081021/text/81021w0027.htm#08102160000040

¥ Mulchandani R, Sigurdsson J. Police Service Strength. Home Office. 2009.

www.homeoffice.gov.uk/rds/pdfs09/hosb1309.pdf

* ACPO/Home Office/DfT. Roads Policing Strategy. 2005.www.dft.gov.uk/pgr/roadsafety/drs/roadpolicingcommitment.pdf

® Crown Prosecution Service. The Director’s Guidance on Charging. Feb. 2007.

www.cps.gov.uk/Publications/directors _guidance/dpp _guidance.html# 01

3 DfT. Road Casualties Great Britain. 2008. www.dft.gov.uk/excel/173025/221412/221549/227755/503336/article4.xls
Ibid.

8 Allsopp R. Reducing the BAC limit to 50mg — what can we expect to gain? PACTS research briefing, London, 2005.

www.pacts.org.uk/briefings-and-articles.php?id=52

° Road Traffic Act 1988, Section 4; see also www.dft.gov.uk/think/drugdrive/ for more on the law on drug driving

Y Burns P et al. How dangerous is driving with a mobile phone? Benchmarking the impairment to alcohol. TRL Report

547, Transport Research Laboratory. 2002

11 Redelmeir D A, Tibshirani, R J. Association between cellular-telephone calls and motor vehicle collisions. J Med, 336,

453. 13/2/1997. http://content.nejm.org/cgi/content/short/336/7/453

12 DfT. Road Casualties Great Britain. 2008. www.dft.qov.uk/excel/173025/221412/221549/227755/503336/articled.xls

3 Knox D, Turner B, Silcock D. Road Safety Research Report N0.48 Research into Unlicensed Driving: final report. DfT.

November 2003. www.dft.gov.uk/rmd/project.asp?intProjectiD=10120
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