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Pursuing claims and cases against bad
drivers

This guide aims to help you pursue claims and cases against bad drivers whose behaviour has
caused you injury or damage.

Your prospects of success may be stronger if you follow the advice given in our companion briefing
on What to do if you are involved in a road traffic crash. It recommends steps to take at the scene
and in the aftermath. www.stop-smidsy.org.uk/information/crash .

CTC has produced this advice as part of our Stop SMIDSY (‘Sorry, Mate | Didn't See You’)
campaign. If you have a crash/near miss to report, then go to www.stop-smidsy.org.uk . This will
help us gather evidence to campaign for the police and the legal system to do a better job of
tackling bad driving.

Firstly, if you suffer injury or damage as a result of the behaviour of a driver, the incident
may or may not lead to one or both of the following:

1) A criminal prosecution against the driver (or you!) if there is good reason to believe
that a criminal/bad driving offence has been committed

2) A civil claim for compensation/damages. This rests on proving not only that the
driver was ‘negligent’, but also that you suffered ‘loss’ as a result. If the driver has been
found guilty of a criminal offence, this is taken automatically as evidence of ‘negligence’,
which makes winning a civil claim relatively straightforward. However, if the driver is not
prosecuted or, worse still, found not guilty, this can badly hamper a civil claim.

Bear in mind, however, that most reported collisions will not lead to either of the above - but
if you report a collision to CTC'’s Stop SMIDSY campaign, you can also ask CTC’s solicitors
to review whether or not you have a good claim.
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1) CRIMINAL PROSECUTIONS

If you believe that the driver who caused your injury/damage deserves to be
wsrorsmsvoess - nrosecuted, your first challenge may be to persuade the police to refer your case to the
Crown Prosecution Service (CPS, England & Wales). The police are expected to pass on certain
road traffic cases automatically, but if yours does not fall into this category, whether they do so or
not is up to them.

In other words, with certain exceptions, the police are responsible for determining the charge for
“...any offence under the Road Traffic Acts or any other offence arising from the presence of a
motor vehicle, trailer, or pedal cycle on a road or other public place.” This means that the police
filter out many, if not the majority of reported collisions and little or no action ensues - the driver
may simply be referred to a ‘Driver Improvement Scheme’ or a ‘Speed Awareness Course’, for
example. In fact, this is the most common outcome.

Persuading the police to take action may therefore be your hardest struggle along the way. How
carefully you and they collect evidence and how thoroughly the case is investigated, are absolutely
crucial factors. Remaining meticulous, scrupulous, tenacious and patient is probably your best bet.
For more on the police at the scene and beyond, see our companion briefing on What to do if you
are involved in a road traffic crash — www.stop-smidsy.org.uk/information/crash .

Generally speaking, the circumstances in which the police do have to pass on the case include
those where there is “an allegation of dangerous driving”, if someone has died, or if the offender
has been driving whilst disqualified (and won’t admit it) and/or whilst unfit from drink/drugs.

For more on the guidance that police officers follow on charging, see:
www.cps.gov.uk/Publications/directors _guidance/dpp_quidance.html# 01

If the police decide (or you have convinced them to decide) that there are sufficient grounds to
refer your case to the CPS, they will send you some forms to fill in. Complete them very carefully
and use all the evidence at your command, because it is the CPS that will then decide whether to
prosecute or not. In Scotland, the decision is made by the local Procurator Fiscal (see below).

The Crown Prosecution Service (England & Wales): Th e CPS
o0 Advises the police on cases for possible prosecution
o Reviews cases submitted by the police for prosecution
o Where the decision is to prosecute, determines the charge in all but ‘minor’ cases — although in
practice ‘minor’ cases can include many non-fatal road traffic collisions
o0 Prepares cases for court
o Presents those cases at court

In cases of bad driving, the CPS says it undertakes to adopt a proactive approach to seeking
further information from the police before a charging decision is made. The CPS also says that its
prosecutors should liaise directly with the case officer to make sure all available evidence has been
obtained and submitted; and that they will advise the police to follow up other lines of enquiry.
Source: www.cps.gov.uk/Publications/prosecution/pbd _policy.html# 01
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It is therefore vital to make sure that police officers investigate incidents thoroughly at the scene
and beyond — and, if you are fit to do so, why it is so important to gather as much information as
you can yourself. Without enough evidence, the CPS cannot realistically pursue a case — after all,
it has to be sure that a case, if prosecuted, is more likely than not to lead to a conviction, otherwise
known as the ‘Evidential Test'.

Source: www.cps.gov.uk/victims witnesses/reporting a crime/decision to charge.html

The Crown Office and Procurator Fiscal Service (Sco  tland)
Once the police have carried out their initial crime investigation and submitted a report to the
COPFS, the local Procurator Fiscal decides if and how to act. This decision is taken in the public
interest and there must be sufficient evidence.

In cases to go before a jury, the Procurator Fiscal will interview witnesses and gather and review
the forensic and other evidence before a decision to prosecute is taken. S/He will then make a
report to Crown Counsel to take a decision on whether to prosecute. www.copfs.gov.uk

Offences and penalties
There is no statutory definition of bad driving, but there are a number of general offences that
directly concern or relate to the way in which a vehicle is driven. These are mostly set out in the
Road Traffic Act 1988 (RTA), as amended by the RTA 1991 and by the Road Safety Act 2006
(RSA). The two RTAs apply to England, Wales and Scotland, but not to Northern Ireland. The
RSA 2006 applies to the whole of the UK.

The Highway Code, which applies to England, Scotland and Wales, is a particularly useful
reference source for anyone who needs to know what is legally required of a road user and what
the relevant legislation is. The words ‘MUST/MUST NOT’ are used to highlight rules that relate to
statutory laws — a breach of these rules constitute a criminal offence. Breaches of other Highway
Code rules are not offences per se, but may be treated in the criminal courts as evidence of more
general offences, e.g. ‘dangerous’, ‘careless’ or ‘inconsiderate’ driving (they can also be indicative
of ‘negligence’ in the civil courts). The CPS says that it will always consider evidence of any
infringement of the Highway Code, and its consequences on the standard of driving, when deciding
the appropriate level of charge.
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At the most serious end of the scale there are specific charges for causing death by dangerous,
careless or drink/drug driving. The terms ‘dangerous’ or ‘careless / inconsiderate’ are also applied
to non-fatal driving offences that lead to personal injury, property damage, or inconvenience to
others. In theory, charges should reflect the actual standard of driving, rather than the driver's
intention — i.e. whether he/she meant to cause a problem or not.

The charge of ‘wanton and furious’ driving is now applied where the offence did not occur on a
road or another public place, or where the vehicle in question was not mechanically propelled (i.e.
if it's a bicycle).

When a vehicle has been deliberately used as a weapon and injured someone, offenders are
normally prosecuted for dangerous driving, or a specific assault under the Offences Against the
Person Act 1861.

As mentioned above, the police may simply caution a first time offender. (i.e. enforcement short of
prosecution). They may go a little further and send them on a Driver Improvement Scheme or a
Speed Awareness Course. Otherwise, penalties for bad driving range from imprisonment (e.g. 14
years maximum for causing death by dangerous driving), to disqualification for a set period of time,
penalty points, fines and fixed penalty notices (e.g. for driving whilst using a hand-held mobile
phone, the basic penalty is three penalty points plus a fine of £60, even if no injury results).

Dangerous driving: legally, this is defined as driving that ‘...falls far below what would be
expected of a competent and careful driver, and it would be obvious to a competent and careful
driver that driving in that way would be dangerous [...] “dangerous” refers to danger either of injury
to any person or of serious damage to property.’

TyplcaIIy but not exhaustively - the CPS defines the following as ‘dangerous’
racing or competitive driving
highly inappropriate speed
aggressive driving (e.g. sudden lane changes, cutting into a line of vehicles)
apparently deliberate disregard of traffic lights and other road signs
unsafe overtaking
impaired ability (e.g. plastered limb, impaired eyesight); too tired to stay awake
driving a vehicle knowing it has a dangerous defect
being avoidably and dangerously distracted whilst using a hand-held mobile phone
reading a newspaper/map
being avoidably and dangerously distracted by talking to and looking at a passenger; or by
selectlng and lighting a cigarette or similar
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Careless driving: legally, this is where the driving ‘...falls below what would be expected of a
competent and careful driver. [...]”

Typlcally but again not exhaustively - the CPS defines the following as ‘careless’:

overtaking on the inside

inadvertently driving through a red light

emerging from a side road into the path of another vehicle

tuning a car radio
- being avoidably distracted by using a hand-held mobile phone or other hand-held electronic
equipment; or by selecting and lighting a cigarette or similar

Inconsiderate driving : this means ‘...driving without reasonable consideration for other persons
only if those persons are inconvenienced by his driving.’

Examples could include:
misuse of any lane to avoid queuing or gain some other advantage over other drivers;
unnecessarily remaining in an overtaking lane;
unnecessarily slow driving or braking without good cause;
driving with un-dipped headlights which dazzle oncoming drivers;

For more detail on ‘charging standards’, see:
www.cps.gov.uk/publications/prosecution/pbd policy. html

Court Process: www.roadpeace.org offers detailed advice for victims on this, and your
legal advisers and court service personnel should also be on hand to guide you.
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2) CIVIL CLAIMS

Financial compensation for damages (personal or property) is negotiated and settled
through civil claims, sometimes via the civil courts (as opposed to addressing an
infringement of the law via the State). Most claims, however, are settled out of court.

Generally speaking, legal proceedings for compensation claims must begin within a three year
period after the date of the original injury, although this deadline is flexible in some circumstances,
e.g. if the extent of the injury only becomes apparent later — this is known as the ‘date of
knowledge’. Other exceptions to this rule may include claims settled out of court; and for minors it
is suspended until they reach the age of 18 in England or 16 in Scotland.

If the claim does go to court, claimants put forward their cases as clearly as they can (usually this
is best done with the help of their insurer or solicitor) and the defendant puts forward their
defence. The court’s role is to resolve the issues in dispute.

If you're seeking compensation/damages for your injuries, these are the sort of issues to
consider when aiming to prove that a driver acted negligently:
- What speed was the offending vehicle going at? Was this within the speed limit?

Was the speed appropriate for the road, traffic and weather conditions?

Should the driver have anticipated something e.g. by checking the mirror?

Did the driver fail to notice the cycle or to give way where appropriate?

Were they aware of the road conditions / take appropriate action, e.g. by adjusting

their speed or braking in time?

Was the driver’s road positioning sensible?

Small claims: In England and Wales, for personal injury claims worth less than £1,000, or where
the value of property is less than £5,000, a solicitor will probably advise you to go to the Small
Claims Court. In Scotland, small claims should be worth less than £3000 and personal injury cases
are excluded. This is a do-it-yourself process: you'll need to marshal all your evidence — and you
can't recover costs for legal representation. CTC produces a Small Claims information pack for
members (see www.ctc.org.uk/legaladvice )

Insurance pay-outs : pursuing a claim through the civil courts may be more advantageous than
settling directly with an insurance company — so it is prudent to seek legal advice before accepting
compensation, especially if you think the case deserves to go further.

Contributory negligence: your pay-out may be reduced if you are held to be partially to blame for
your injuries. Insurers tend to pounce on anything that even remotely suggests that the insured
was not wholly at fault.

Contributory negligence does not necessarily mean doing something illegal. Examples where it

6

www.ctc.org.uk Pursuing claims and cases against bad drivers 0844 736 8450




Pursuing claims and cases against bad drivers

has been raised include where a cyclist has failed to signal or where their road positioning was
considered uncertain.

Although not wearing a helmet has been cited as grounds for ‘contributory negligence’, so far there
has never been a case where a helmetless cyclist has had their compensation reduced as a result.
However, a general principle has not been established. Indeed, a judge considering the case of a
cyclist who had sustained head injuries as a result of a collision with a motorcyclist (Smith v Finch
— see www.ctc.org.uk/DesktopDefault.aspx?TablD=5180 ) recently said that he thought failure to
wear a helmet could in principle be regarded as ‘contributory negligence’. Happily, this was not a
binding judgement, and the cyclist still gained full compensation because a helmet would not have
prevented his specific injuries. The judgement, though, did not signify any acceptance that cycle
helmet wearing is not required. CTC continues to fight such cases whenever they come to our
notice, with the support of the Cyclists’ Defence Fund (see ‘Useful Websites’ below).

Bad roads, not bad driving?
This leaflet relates to problems that arise from bad driving, but some of it is equally applicable to
injuries that result from poor road/junction layout, sub-standard maintenance or a road defect.

Cyclists have been known to make successful claims against the local authority/agency
responsible for the maintenance of the road in question, so you'd be wise to seek legal advice if
you are injured and/or if your cycle is damaged. Again, CTC members can ring our free helpline
0844 736 8452.

Even it's a relatively minor incident, tell the local council, either through their website or by
calling them directly. If you have a County Council, talk to them first. If they are not responsible
for the highway in question, they'll tell you who is. Make sure they log your call and ask them to
read back to you whatever they've recorded. Ask them to keep you posted.

Do your bit! Reporting even minor problems helps the relevant authority, its engineers and road
safety officers compile evidence and identify locations that need treatment.
You can report road defects to the council through CTC’s

http://www fillthathole.org.uk/
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USEFUL WEBSITES

www.stop-smidsy.org.uk - CTC’s online crash reporting tool, part of a campaign to
heighten awareness of cyclists’ road safety needs to drivers, legal authorities, agencies
and the Government; and in the longer term to change the justice system and relevant legislation.

www.ctc.org.uk/legaladvice - for CTC's legal advice line supplied by RJW solicitors

www.cyclistsdefencefund.org.uk - The Cyclists’ Defence Fund (CDF) formed to fight significant
legal cases, now covering all aspects of cycling and the law. Amongst other things, its website
offers advice on personal injury procedures, explaining in detail how a lawsuit works. There’s also
a useful guide to legal terminology.

www.roadpeace.org - UK national charity for road crash victims, supporting those bereaved or
injured. Offers a free helpline and information on crash investigations, the procedures that follow a
crash, on inquests, criminal and civil court hearings and appeals.

www.courtroomadvice.co.uk - for on claims, courts, hearings, structure etc, throughout the UK;
www.hmcourts-service.qov.uk for England and Wales; and www.scotcourts.gov.uk/ for Scotland.

www.cps.qov.uk/ - for more on the Crown Prosecution Service (England & Wales) and its codes on
prosecuting bad driving; www.copfs.gov.uk — for more on Scotland’s Crown Office and Procurator
Fiscal Service.

www.sentencing-guidelines.gov.uk - for the Sentencing Guidelines Council's (England & Wales)
advice on sentencing. There are proposals to set up a Sentencing Guidelines Council in Scotland.

www.mib.org.uk - the Motor Insurance Bureau, which may be able to help if the driver left the
scene and/or was uninsured.

www.opsi.gov.uk - for the text of relevant Acts of Parliament (search for title of Act).
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